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RECENT AMERICAN DECISIONS. 

Supreme Court of New Hampshire. 
HENNESSEY et al. v. WALSH et al. 

It appeared that the land on which the Catholic church and parsonage in Ports- 
mouth stands, was vested in the defendant, Bacon, bishop of the diocese, no trust 
being declared in writing : Held, that no special trust could be proved by parol. 

It appearing that the funds with which said land was bought and buildings 
erected had been furnished for that purpose by subscriptions and contributions made 
to the priest in charge for the time being, under the law. usage and polity of the 
Roman Catholic church, by Catholics and others resident in Portsmouth and else- 
where : Held, that no trust resulted to the society or congregation worshipping in 
said church. 

Held, that the plaintiffs could not maintain their bill by virtue of the General 
Statutes, ch. 139, sect. 5, because, assuming that the said congregation or society 
could, under said statutes, be considered as having corporate powers, these plain- 
tiffs could not maintain their bill for the protection of the quasi corporate rights, 
because it did not appear that they had any authority, and that they could not 
maintain the bill for the protection of their own interest in the quasi corporate pro- 
perty without alleging that the society was fraudulently neglecting to protect its 
own rights, and making the society a party defendant. 

The defendants having stated in their answer that by the law, usage and polity 
of the Roman Catholic church, the title to all lands used for religious purposes, 
churches, &c, is vested in the bishop of the diocese in which the same are situated 
for the use and benefit of the universal Catholic church, and that all gifts and con- 
tributions for such purposes are understood to be made under that rule, and that 
these gifts and contributions were made under that rule, and it having been found 
by the court that the legal title to the property was vested in the defendant, the 
bishop, without any written declaration of trust, and that he was accountable only 
to his ecclesiastical superiors, Held, that the said defendant was not accountable in 
this suit for his management of the property ; and it appearing that the defendant 
Walsh, had acted under the bishop's direction, Held, that he was not accountable 
in this suit. Held, that this court had no authority to take this property from the 
bishop and place it in the hands of a new trustee. 

Bill in equity. 

This cause having been tried by the Circuit Court, before Rand, 
J., it was agreed that it should be transferred upon the bill and 
answers and the material facts found by the court. The facts 
found are as follows : 

On the 15th day of June 1852, Charles McCallion, a Catholic 
priest, was stationed at Portsmouth, by the appointment of J. B. 
Fitzpatrick, Bishop of Boston, within whose diocese was the city 
of Portsmouth and vicinity. There was at that time, and ever 
since has been, at Portsmouth and in the vicinity a congregation 
of Roman Catholics, who have worshipped at Portsmouth under 
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the ministrations of said McCallion and his successors. They 
have never had any corporate organization under the laws of this 
state. McCallion undertook to build a church for the use of the 
Catholics of Portsmouth and its vicinity ; and on the said 15th 
day of June 1852, purchased a lot of land for that purpose of 
George M. Marsh, for $1500. He paid $200 in cash, and gave a 
mortgage for the balance of the purchase-money. McCallion then 
took subscriptions and contributions from his congregation and 
others, and erected a wooden church upon the land, which was 
used by him and his successors as a Roman Catholic church till it 
was burned in November 1871. McCallion was named as defend- 
ant in the bill, but the bill was not served on him, and he did not 
appear. 

The mortgage remaining unpaid, it was, on the 8th day of June 
1857, assigned to D. W. Bacon, Bishop of Portland, and one of 
the defendants, to whose diocese Portsmouth and the vicinity had 
been in the meantime transferred. The assignment was recorded 
in the records of Rockingham county, on the 13th day of June 
1857, and Bishop Bacon has ever since continued to hold the 
mortgage. 

On the 22d day of November 1853, one Owen Martin, having 
recovered judgment against McCallion, levied his execution on 
McCallion's equity of redemption in the premises, and the same 
was conveyed by sheriffs deed to Martin for $162.62 ; and he after- 
wards, on the 14th of May 1855, conveyed the same for $238, to 
Bishop Fitzpatrick, within whose diocese Portsmouth then was. 

By the usages of the Roman Catholic church in New England, 
all church structures are held in the name of the bishop for the 
use of the congregations who respectively attend public worship 
therein. The legal title is vested in the bishop. No trust was 
expressed in any of the conveyances above referred to ; but the 
money was furnished by the people, not by the bishop. The bishop 
appoints the priests to the several parishes in his diocese and 
removes them at his pleasure. Any misconduct of the priest is 
corrected by complaint to the bishop, who is himself answerable 
to his ecclesiastical superiors. 

Soon after the erection of the church above named, McCallion 
was summoned to another diocese, and Patrick Conovan, D. W. 
Murphy, and the defendant T. C. Walsh, were successively ap- 
pointed by Bishop Bacon to the office of parish priest at Ports- 
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mouth. They successively occupied the church under Bishop 
Bacon up to the time of the filing of the plaintiff's bill They also 
repaired and enlarged the church building from time to time, and 
procured insurance upon it in the name of Bishop Bacon. And 
for these purposes they used money obtained in the church by 
contributions for the support of the church and its services, pew- 
rent, special subscriptions, and sometimes their own private funds. 
Most of the plaintiffs, if not all, contributed to these objects; some 
of them quite largely. But what precise sums were contributed by 
each, and for what particular object these sums were expended, did 
not appear. All these sums were collected by the priests, and it 
did not appear that any account was ever rendered to the congre- 
gation. But the sums were contributed to provide a regular Cath- 
olic service in Portsmouth, and upon promises by the several 
priests that such a service should be secured to the people. 

The defendant Walsh was stationed at Portsmouth on the 11th 
of June 1869. In September 1869, he procured insurance on the 
church in the sum of $9000, in the name of Bishop Bacon, 
paying the premiums partly by money collected in the usual manner, 
and partly with his own money. The church was burned in 
November 1871, and the insurance was collected to the amount of 
$8400 by Bishop Bacon or in his behalf. 

Soon afterwards the defendant Walsh undertook to build a new 
church upon the same site, and set about getting subscriptions for 
that purpose. He also called a meeting of the members of his 
congregation, at which time a committee was chosen to assist in 
the undertaking, and also a treasurer was chosen. Three persons 
were nominated by the defendant Walsh, and approved by the 
vote of those present. Differences soon arose between the com- 
mittee and the treasurer on the one part, and the defendant Walsh 
on the other. These differences grew out of the opposing claims 
of the two parties as to the control of the funds to be collected, and 
as to the plan of the church to be built. The defendant Walsh 
claimed substantially that he should handle the funds, and dictate 
as to the kind of church to be built ; and he procured plans to be 
made without consulting the committee and treasurer Upon the 
happening of the differences above mentioned, the committee and 
treasurer resigned, and the defendant Walsh proceeded to collect 
money and build a church according to his own views. Only ten 
dollars were paid into the hands of the treasurer, and that sum 
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was paid by Walsh, and soon afterwards paid back by the treasurer 
to Walsh. The church, erected upon the site of the old church, 
was a large brick church, costing about $40,009, about $16,000 
of which remain unpaid at the present time. Large contributions 
were made to build this church, both by the Catholics of Portsmouth 
and by others not connected with the Roman Catholic church. 
The defendant Walsh gave one thousand dollars. The church 
erected has been and is now used for public worship according to 
the forms of the Roman Catholic church, the defendant Walsh 
officiating as priest. On Sundays the usual services of that church 
have been holden by the defendant Walsh at 8 o'clock in the 
forenoon, and at 3 o'clock in the afternoon, at which all persons 
are admitted who choose to attend. At the 10 o'clock Sunday 
morning service an admission fee of 25 cents has been demanded 
by the sexton, acting under the direction of Mr Walsh, of all 
persons except the poor, pew-holders, and those who have contrib- 
uted towards the erection of the church. Pews are also rented to 
individuals by the priest in the ordinary manner, and he takes the 
rents for the support of the services of the church. There was 
considerable controversy about the propriety of the 25-cent admis- 
sion fee ; and some persons, who attempted to enter the church 
without paying the fee, have been excluded by the sextons, acting 
under the direction of the priest, who claimed the fee in order to 
help pay the debt of the church. There was evidence tending to 
show that it was against the rules established by the Council of 
Baltimore that any one should be stopped at the door of the church 
to pay a fee. There was also evidence tending to show that the 
rules of the Council did not forbid the collection of money at the 
door of the church to pay the debts of the church. The rules of 
the Council of Baltimore may be referred to in the argument of 
this case, and are made part of the case. 

The Roman Catholics in Portsmouth and vicinity, whose usual 
place of worship is this church, number about 1500 or 2000. 

In regard to the admission fee of 25 cents, it was proved that a 
similar fee has been demanded at some other Catholic churches in 
New England. 

One of the plaintiffs, John Conlon, moved to withdraw from the 
suit, and another, John E. Hennessey, is a minor. 

The plaintiffs are all members of the Catholic church in Ports- 
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mouth, except perhaps Michael Cunningham, who has been excom- 
municated for assault upon the priest. 

The bill states that McCallion held the church and parsonage 
in trust for the purpose of a place of public worship for all the 
Catholic residents of Portsmouth and vicinity, and for all persons 
desirous of attending services in the Catholic form to attend the 
public worship therein to be had according to the Catholic religion 
and for the conversion of the people to that faith, and that said 
church was to be a free church where all people desirous of doing 
so might attend public worship without price. It also states that 
all the funds contributed afterward to McCallion and his successors, 
for repairing, enlarging and insuring the church, were contributed 
for the same trust ; that McCallion had abandoned the trust ; that 
the defendant, Bacon, had received the insurance-money, and that 
the defendant, Walsh, under Bacon's direction, had rebuilt the 
church, assuming the whole control, and excluding the members 
of the society from any voice or part in the matter; that he had 
excluded from the services of the church those who had not in 
some way contributed, unless they paid an admission fee. 

The bill further charged that the defendant, Walsh, had been 
guilty of using harsh and indecent language, comminations and 
threats against those members who would not contribute. 

The prayer of the bill is as follows : 

" Wherefore, the plaintiffs pray that the said Walsh and the 
said bishop, having assumed the place of trustees illegally and 
wrongfully, they and their successors and assigns be ordered and 
decreed to account for the disposition of the said insurance-money 
and the said trust fund which have come into their hands from the 
plaintiffs and all other persons, so the plaintiffs and all the sub- 
scribers to said fund may kn,ow where and how their trust fund is 
invested, and where to find it hereafter in case of renewed trouble 
or perversion thereof, so the same may not all be squandered and 
lost, and that the said defendants Walsh and the bishop, and their 
successors be ordered and decreed to keep said church and land, 
and the avails thereof for the purposes of said trust, and for such 
trustee as this court shall appoint, and for public worship of God 
in said Portsmouth and vicinity, according to the Catholic faith, 
free to all whenever services are held therein, whoever pays for 
such services. 

" That anew trustee be appointed by the decree of this court to 
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take charge of said trust fund, and to see that said trust is en- 
forced. 

" That said Walsh and said bishop, and their successors in the 
priestly office over said church, be ordered and decreed to permit 
any person to attend the public worship of God, whenever religious 
services are held in said church, and to occupy such seats as are 
not sold or let, or to occupy the aisles as they choose, and not to 
charge any price of admission to such public religious services so 
long as a single subscriber to said trust fund, who has subscribed 
for the purpose aforesaid objects, and to order and decree other- 
wise in reference to the premises as may be just and right to pro- 
tect all parties. 

" And whereas, the plaintiffs cannot now attend said church 
without strife and contention, and without being ejected therefrom, 
may it please your honors to grant to the plaintiffs a writ of in- 
junction to be directed to the said Walsh and the said Bacon, and 
their successors in the priestly office aforesaid, and their aiders, 
servants and abettors, strictly enjoining them from preventing the 
plaintiffs and their families, and all persons desirous of attending 
the public worship of God according to the Catholic faith, when 
held in said church, from attending said services freely and with- 
out money or price, and enjoining them from debasing the altar 
of said church from the worship of God to a place where a price 
of admission is charged, and curses, disease and death are asked 
for to fall upon members of the church and people, who in worldly 
matters decline to follow just as the priest and bishop direct, and 
for such other relief as may be just." 

The answers substantially stated that by the law, usage and 
polity of the Roman Catholic church, the title of lands used for 
religious purposes, churches, &c, is vested in the bishop of the 
diocese for the use of the universal Catholic church, and all gifts 
and contributions for such purposes are understood to be made 
under that rule ; that the purchase-money of the land on which the 
church and parsonage were erected were given under that rule, 
and also all the money that had afterward been contributed towards 
repairing, enlarging, insuring and rebuilding ; that the defendant, 
Walsh, was accountable only to the defendant, Bacon, and the 
defendant, Bacon, only to his ecclesiastical superiors; that they 
had full authority to rebuild as had been done, and were account- 
able to no person but their ecclesiastical superiors. They denied 
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that there was any trust for the purpose of a free church, and said 
that the public worship could not be supported on that plan. The 
answer denied all improper conduct on the part of the defendant, 
Walsh, but also said that the matters complained of were matters 
wholly of ecclesiastical jurisdiction. The bill and the answer are 
much abridged in the foregoing statement, which, however, con- 
tains in connection with the statement of facts found by the court 
all that is necessary for the understanding of the questions raised 
and decided. 

Goodall and Marston, for plaintiffs. 

Hatch and Fink, for defendants. 

Gushing, C. J. — It appears, from the facts reported in the 
case, that the society or congregation usually worshipping in the 
Catholic church in Portsmouth numbers from 1500 to 2000, of 
whom the seventeen plaintiffs appear to be the only persons dis- 
satisfied with the management of the property. They do not com- 
plain of the dedication of this church property to the pious uses 
of the Catholic religion, but appear to claim that the society ought 
not to be excluded from the management and control of the pro- 
perty. 

It is somewhat difficult to ascertain from the bill and the case 
on exactly what ground the plaintiffs desire to stand. Conceding, 
as they do, that this property has been given by themselves and 
by others to somebody for some purposes, they of course have no 
private rights of property. They do not profess to sue as well for 
the other members of the society as for themselves, so that they 
do not appear to represent, or claim to represent the society, col- 
lectively. 

If I understand the views of plaintiffs' counsel they are these : 
They say that this property was given to McCallion in the first 
instance under such circumstances that a trust resulted to the 
society or congregation of Catholics in and around Portsmouth, and 
that by our law (Gen. Stat., ch. 139, sect. 5), this fund or pro- 
perty having been given to that society, the society is by virtue 
of the statute endowed with corporate powers for the purpose of 
protecting and managing the fund and property. I say resulting 
trust, because it is found by the court that the legal title to this 
property is vested in the bishop^ but that no trust was declared in 
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any of the conveyances of the property. No question appears to 
have been made in regard to the legal effect of the conveyance to 
McCallion, the mortgage by him, the levy on the equity of redemp- 
tion for McCallion's debt by Owen Martin, the purchase of that 
equity by Bishop Fitzpatrick, and the purchase of the mortgage by 
the defendant, Bacon. It is found among the facts by the court 
that tho legal title was in the bishop, now deceased, and that in 
the conveyances by which he obtained the title there was no de- 
claration of trust. This is a statement of the general rule of the 
Catholic church, and also intended to apply to this particular case. 
In fact, it appears that no other result could be produced by the 
conveyances found in the case. 

I understand, therefore, the position of the plaintiff to be, that 
the legal title being first in McCallion and then in the bishop, the 
real ownership of the property was in the society. 

Sec. 5, ch. 139, General Statutes, is as follows : " If any dona- 
tion, gift or grant be made to any unincorporated religious society, 
such society shall have the like power to manage, use and employ 
the same according to the terms and conditions on which the same 
may be made, as incorporated societies may have by law — to 
elect suitable trustees, agents or officers therefor, and to prosecute 
and sue for any right which may vest in them in consequence of 
such donation, gift or grant ; and such society shall be a corpora- 
tion so far as may be necessary for the purposes expressed in this 
section ; but the income of the donations, gifts or grants to any 
such unincorporated religious society shall not exceed the sum of 
$5000 a year." 

Under this statute it is claimed that the society or congregation 
of Catholics is, for the purpose of managing this fund, a corpora- 
tion, and entitled by its duly authorized agents and committees to 
sue and maintain actions, and liable to be sued. But the plain- 
tiffs have not made this society a party, neither do they show any 
authority possessed by them to act for it. 

It is true that there are cases in which some of the members of 
the corporation may, on their own behalf and that of the other 
members, maintain a bill in their private capacity where the corpo- 
ration and its officers are negligently or fraudulently permitting 
its interest to be sacrificed. 

Pearson v. Tower, and Windsor v. Bailey, in this court (to be 
reported in 55 N. H.) ( were both cases in which a part of the stock- 
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holders suing the corporation and directors, were obliged to amend 
to the effect that they were suing as well for all the other stock- 
holders as for themselves, and in each of those cases the corpora- 
tion itself was made a party : March v. Eastern Railroad, 40 N. H. 
548, and I think it would be so in this case. These plaintiffs, not 
being authorized by the corporation to assert and protect its rights, 
must make the quasi corporation a party, and must show in their 
bill some neglect or fraudulent collusion on the part of the quasi 
corporation, in order to entitle them to interfere and draw the 
affairs and property of the quasi corporation into litigation. 

The bill is, therefore, on this theory bad, and cannot be main- 
tained, for both these reasons. 

The answers state that, " by the law, usage and policy of the 
Roman Catholic church, the title to all lands used for religious 
purposes, churches, &c, is vested in the bishop of the diocese in 
which the same are situated, for the use and benefit of the universal 
Catholic church ; and all gifts and contributions for such purposes 
are understood to be made under that rule." 

The case finds that, " by the usages of the Roman Catholic 
church in New England, all church structures are held in the name 
of the bishop, for the use of the congregations who respectively 
attend public worship therein. The legal title is vested in the 
bishop. No trust was expressed in any of the conveyances above 
referred to, but the money was furnished by the people, not by the 
bishop. The bishop appoints the priests to the several parishes in 
his diocese, and removes them at his pleasure. Any misconduct 
of the priest is corrected by complaint to the bishop, who is him- 
self answerable to his ecclesiastical superiors." 

It is true that the court has found that, although the legal title 
to this church and church property was in the bishop, yet the 
money was furnished by the people. There is an ambiguity in the 
word " people," which might mean the whole society or congrega- 
tion collectively, or it might mean the gifts of individuals, members 
of the society. The bill and answer and report taken together, 
show that the funds were the gifts and subscriptions and contribu- 
tions of individuals, and not always of Roman Catholics. If any 
trust then resulted, it would be to the individuals who contributed 
the fund, and not to the society. Lord Hardwicke, as cited by 
Kent, 4 Com. 306, said that a resulting trust, arising by operation 
of law, existed, (1) when the estate was purchased in the name 
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of one person, and the consideration came from another ; (2) when 
a trust was declared only as to a part and nothing was said as to the 
residue: that residue remaining undisposed of, remained to the 
heir-at-law. He ohserved that he did not know of any other in- 
stances of a resulting trust, unless in cases of fraud. 

Now, it is not claimed in this case that there hasbeen any fraud. 
The property was conveyed to McCallion just exactly as those who 
gave the money intended it to be. There is no claim or pretence 
that the funds which have been contributed have not been fairly 
and honestly laid out in repairing, enlarging and insuring the ori- 
ginal church, and in rebuilding the new one. And it is not denied 
that a regular Catholic service has been secured to the society. 

In the absence, then, of all pretence of fraud, the only trusts 
which could result would be those described above by Lord Hard- 
wicke. There being no declaration of trust for any part of the 
estate, it could not be the last of those mentioned, and it must, 
therefore, be the first ; so that the effect would be that this property 
would be owned by the individuals who had contributed to the 
fund, without any special trust at all, which is the exact contrary 
to the trust claimed in the bill. 

The court, however, finds that the legal title to the property is 
vested in the bishop, and that by none of the conveyances have 
any trusts in writing been declared. It is very well settled [Hall 
v. Oongdon, in this court, to be reported in 55 N. H.) that under 
such circumstances no parol evidence could be given to prove any 
special trust ; so that, independently of the statements in the an- 
swers, the property is vested in the bishop, free from all trusts 
whatever. It may have been prudent and wise, or it may not have 
been prudent and wise in those who gave the money, to intrust it 
so absolutely to the bishop, without exacting from him a written 
declaration of the trusts on which he was to hold it. They cer- 
tainly had a right to do so, but they certainly have not done so. 

The answers, however, show that this property is vested in the- 
bishop for the use of the universal Catholic church ; that the de- 
fendant, Walsh, and the other priests who, under the bishop's 
direction, have controlled and managed this property, are respon- 
sible to the bishop only, and the bishop is responsible to his 
ecclesiastical superiors. 

No special trust having been declared in writing, and none being 
capable of being proved by parol, it is a matter be'tween the bishop 
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and his own conscience whether he will appropriate this property 
thus vested absolutely in him for the benefit of the Catholic church 
according to its rules and regulations, or otherwise. So long as 
he does not use the property so as to injure others, or violate the 
laws, it is not easy to see how he is amenable to the laws. 

It is clear that this court cannot in this suit take this property 
from the hands of the bishop, and place it in the hands of a new 
trustee. 

And so far as the bill claims an accounting from the defendants, 
Walsh and Bacon, it clearly must fail. The money which has 
been expended on this church property has been given absolutely 
to the bishop, to be used by him and under his direction, without 
accounting to anybody but his ecclesiastical superiors. 

So in regard to the complaint that the defendant, Walsh, has 
wrongfully excluded the plaintiffs from some of the religious ser- 
vices in the church. The court has not found that it is contrary 
to the usages and rule of the Catholic church to exact, from those 
who are able to pay, contributions according to their means for the 
support of the institutions of religion according to the Catholic 
faith. The case, therefore, does not call for an expression of the 
views of the court on this point, but I am very strongly of the 
opinion that this is entirely a matter of ecclesiastical jurisdiction 
with which this court has nothing to do. 

The bill also contains formidable charges of indecent and abusive 
speech on the part of the defendant, Walsh, in regard to some or 
all of these plaintiffs. 

It is enough, perhaps, to say here that the court has not found 
the facts to be so. I do not understand that the bill charges any 
expressions of a slanderous or defamatory character. The lan- 
guage stated in the bill consists rather of imprecations and com- 
minations, doubtless calculated, if it had been used, to wound 
deeply the sensibilities of the persons against whom it is alleged to 
have been directed. It does not appear to me that such matters 
are within the civil jurisdiction of the courts. They are rather 
matters of ecclesiastical cognisance. It is quite likely that in many 
religious denominations, Protestant as well as others, there may 
be exercised a good deal of spiritual tyranny, and there may be, 
and probably are, many persons who, from the effect, perhaps, of 
early education and association, and the natural constitution of 
their mental character, are unable to resist such influences. Civil 
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courts can protect their rights of person and property, but cannot 
liberate their souls. The court, however, has entirely negatived 
all conduct of this kind complained of in the bill. 

It will be observed that the whole question in this case is as to 
the conflicting claims and rights of these plaintiffs on the one 
hand, and of the society or congregation of Catholics in Ports- 
mouth and their ecclesiastical directors and guides on the other. 
Both parties claim under the same title, and that is the legal title 
once vested in the defendant, Bacon, and now, we must suppose, 
in his successor. It is true the counsel for the plaintiffs claims 
that the mortgage from McCallion to his vendor was void as not 
having been sanctioned by the society, but most assuredly, putting 
it in the strongest way for the plaintiffs, the society could not be 
made a quasi corporation until the gift which was to make them 
so had been completed, and the transaction of the deed to McCal- 
lion and the mortgage back must be considered as one. 

As between these plaintiffs, then, on the one hand, and the de- 
fendants on the other, who I think must be considered as really 
representing the society, it appears to me that the right is with the 
defendants, and that the bill must be dismissed. 

Ladd, J., concurred. 

Smith, J. — I am also of the opinion that this bill must be dis- 
missed. The plaintiffs, seventeen in number, out of a society or 
congregation of some fifteen hundred, bring this suit, not in behalf 
of themselves and all others interested, for removing some griev- 
ance common to them all, but- to effect some change in the manner 
in which this church property is held, not asked for or desired by 
the great body of their associates. The title to this lot of land 
and to the church structure thereon, is, upon its face, absolute in 
the defendant, Bacon. If it is affected by any trust, it must 
result by operation of law from the payment of the purchase- 
money. The property was purchased from contributions and sub- 
scriptions of sundry individuals, Catholics and others, of Ports- 
mouth and vicinity. By the usage and polity of the Roman 
Catholic church, all church structures are held in the name of the 
bishop. All who contributed to the purchase of this lot and 
erection of the church edifice, did so, as the case finds, with 
the understanding that the title would be vested in the bishop, to 
be applied by him for the purposes of religious worship according 
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to the Catholic faith. Having donated their money for this pur- 
pose, they cannot now impose new conditions as to the purposes 
for or manner in which it shall be held. No trust can, therefore, 
result to the plaintiffs. 

The church structure erected with these funds, and so held by 
the defendant, Bacon, has been held for the use of those who desired 
to worship therein as Catholics, and there is no allegation or proof 
that he has attempted or threatened to divert the property to any 
other use. 

The facts reported by the juclge who tried the cause, fail to 
sustain the plaintiffs' allegation of misconduct on the part of the 
defendant, Walsh. He has charged an admission fee for attend- 
ance upon one of the three services held on the Sabbath, but the 
poor, the pew-holders, and those who contributed towards the 
erection of the church, are exempted from this charge. Such of 
the plaintiffs as contributed would of course not be subjected to 
such payment, and those of the plaintiffs who did not clearly have 
no such interest in the title to these premises as will entitle them 
to maintain this suit. 

It does not appear to be contrary to the«rules and usages of 
this denomination to require those who attend public worship to 
contribute to the expense thereof. However desirable it may be 
to furnish the opportunity for public religious worship " without 
money and without price," it has seldom been proved practicable 
to do so. 

There is nothing in the provisions of ch. 139, General Statutes, 

that prevents any other trustee or person than those named in sec. 

5, to whom property has been donated in trust, from holding it 

for the benefit of a religious corporation or society. No uniform 

rule is attempted to be laid down to which every religious society, 

whether incorporated or not, must conform. But rather provision 

is made whereby defects in a church organization are supplied, so 

that property donated for pious purposes may not fail of reaching 

the objects intended by the donors. 

Bill dismissed. 

This case presents, in another form, of ecclesiastical cognisance. We are 

the same question we have repeatedly gratified to be able to offer the profession 

discussed in these pages — how far the the opinion of the highest judicial tribu- 

civil courts will attempt to control the nal in one of the oldest of the American 

action of the ecclesiastical courts, or states, upon a form of this question, in 

officers, in regard to matters exclusively regard to which there is, in the com- 
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munity, undoubtedly evidence of some 
degree of over-watchfulness, possibly 
of over-sensitiveness, quite oat of pro- 
portion to its inherent importance or 
danger, but upon which the opinion is as 
entirely exempt from all color of zeal or 
prepossession as it is possible to con- 
ceive. This is the more refreshing, as we 
have before had occasion to review the 
opinions of the highest judicial tribunals 
in some of the states, and even of the 
Supreme Court of the nation, where 
the controversies had their origin in 
the ecclesiastical tribunals, which the 
civil courts were asked to revise, and 
where it was impossible to account for 
the diverse nature of the decisions upon 
any other rational basis of argument 
or conjecture, except that of partizan 
prejudice and prepossession, however 
painful it may be to believe in the ex- 
istence of such a sentiment in the 
highest judicial tribunals of the country : 
Gartin v. Pennock, ante, vol. 9, pp. 
210-225 ; Watson v. Jones, ante, vol. 
11, pp. 430-457 ; 8. c, 13 Wallace 679. 
We have also discussed, very much at 
length, in the cases just cited, and in the 
now celebrated Cheney case, ante, vol. 
10, pp. 295-313, the general question in- 
volved in the case now under considera- 
tion. This question, briefly stated, is 
simply, as before intimated, to what ex- 
tent the civil tribunals in the American 
states can lawfully interfere with what 
is purely ecclesiastical administration. 
We may state here that we use the 
terms " ecclesiastical administration " 
to cover all that pertains, strictly and 
legally, to the action of churches, 
whether it be in obedience to the deci- 
sions of church courts or the advice of 
church councils, or, on the other hand, 
the personal action of executive officers 
of such churches, like trustees, pastors, 
priests, bishops or popes, single or com- 
bined. In all these cases the civil courts 
must regard the action, and the right 
of contest in the same way. It is simply 



an inquiry to what extent any one can 
expect to obtain redress for any ecclesi- 
astical action which he may regard as 
irregular or oppressive, as well as sub- 
versive of his personal rights. And to 
this extent the cases all agree that it 
must be the unlawfnl infringement of 
some personal right, of pecuniary value, 
and of a character redressible in the 
civil courts, in order to justify their 
interference in matters professedly of 
ecclesiastical cognisance: Gri7nes v. 
Harman, 35 Ind. 198. And in deter- 
mining this question of "unlawful in- 
fringement," some principles are well 
settled by the repeated decisions of the 
courts, with slight or no conflict. 

1. The decisions of ecclesiastical 
courts, or officers, having, by the rules 
or laws of the bodies to which they 
belong, jurisdiction of such questions, 
or the right to decide them, will be held 
conclusive in all courts of the civil 
administration, and no question involved 
in such decisions will be revised or re- 
viewed in the civil courts, except those 
pertaining to the jurisdiction of such 
courts or officers, to determine such 
questions according to the law or usage 
of the bodies which they represent. 
This is abundantly shown in the cases 
already cited, and most of the authori- 
ties are referred to in the pages before 
cited, and need not be here repeated : 
Bould'mx. Alexander, 15 Wall. 131. 

2. It is a universal rule of law, ap- 
plicable not only to this subject, but to 
all subjects connected with legal ad- 
ministration, that one who becomes a 
member of any church, or other society, 
thereby consents to be governed by the 
rules or laws of such organization, and 
that he cannot justly claim to have 
suffered wrong or injury by the enforce- 
ment of such rules upon himself or his 
property, upon the maxim, volenti non 
Jit injuria. And this maxim applies to 
cases where the party voluntarily places 
himself in a position ultimately to have 
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an act done affecting his interests, or 
done at the will of another, as if he 
subjected himself directly and immedi- 
ately to the act ; upon the principle 
that one who puts the slowest agencies 
at work, which are sure in the end to 
produce a given result, is as truly the 
author of the ultimate result as if pro- 
duced by ever so immediate and direct 
causes. This is but an elementary 
proposition, and needs no authority. 

3. That the courts will not interfere 
with the internal police and discipline 
of churches or other voluntary societies, 
so long as they keep within the reason- 
able application of their own rules, 
which were known to the members, or 
might have been learned by them, upon 
reasonable inquiry, at the time of con- 
necting themselves with the society or 
church. In applying the proposition to 
the Roman church, we must not he un- 
derstood to imply that all possible appli- 
cations of the rule in that direction 
would be justified. If that church, 
acting upon its recent assertion of the 
doctrine of infallibility, as implying not 
mere finality (a form of infallibility 
which exists in all tribunals of last 
resort, because there is no appeal), 
but also perfect wisdom and truth ; 
if, we say, that church, acting upon 
the modern definition of infallible wis- 
dom in its head, the Pope of Rome, 
should attempt to revive in this country 
some of its obsolete usages and dis- 
cipline, like the Inquisition, and seri- 
ously set about instituting an auto de 
fe in one of our towns or cities, upon 
the ground that what was once recog- 
nised by infallible authority was meet 
and fit for all times, we hare no doubt 
the civil authority would disperse the 
procession as a mob and a nuisance, if, 
indeed, that work were not anticipated 
by the public expression of the popular 
will in some less regular form. No 
doubt the civil law will protect the mem- 
bers of that church from being burned at 



the stake for heresy, and equally from 
any corporeal infliction of discipline, by 
way of penance or otherwise, notwith- 
standing any authority it might be able 
to produce from its archives of decretals, 
that such had been the general practice 
of the church in former ages. "We do 
not mean to say that, if any member of 
the Roman church should persist in re- 
maining with them after full notice of 
the revival of the ancient discipline of 
corporeal chastisement by way of pen- 
ance, that the civil courts could relieve 
him from submitting to the established 
discipline of his church, after fair no- 
tice of what it was to be. But if the 
revival was sprung upon him unawares, 
he certainly would have the right to 
retire, and if the church refused to let 
him and inflicted stripes against his will, 
it would be open to action for the assault 
and battery. All that we intend to imply 
by our proposition upon this subject is, 
that the members of that church, in 
continuing to act with it and to support 
its worship, by giving money to build 
churches and to maintain public wor- 
ship, must be considered as assenting to 
such donations being used in the same 
manner constantly practised by the 
officers of the church in this age and 
country. And that is all that is re- 
quired to sustain the decision of the 
court in the principal case. This is the 
same rule we apply to all churches, and, 
indeed, to all voluntary societies. 

Money given absolutely and uncondi- 
tionally to build churches, in any church 
or society, is not affected with any im- 
plied trust except that it shall be ap- 
plied to the purposes for which it was 
given, according to the laws and usages 
of that particular church or society. 
There is no pretence of any resulting 
trust to the donor in such cases. That 
only exists where the purchase-money 
is paid by one, and the title taken in 
the name of another, for the sole benefit 
of him who paid the price : Finch v. 
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Finch, 15 Ves. 48-50 ; Lewin 133, and 
cases cited. This case presents not the 
remotest analogy to resulting trust. 
If that were so, the persons giving 
money, absolutely and unconditionally, 
to build churches, or schools, or hos- 
pitals, or for any other charitable pur- 
pose, would really own, in fee simple, 
the entire institutions thus dedicated to 
charity, an absurdity which needs only 
to be stated to be rejected by all, for 
there can be no such thing as a result- 
ing trust of this special character 
attempted to be maintained in the prin- 
cipal case. Eesulting trusts are always 
and only of the entire title in the sub- 
ject of the trust, and only to the donor 
or donors, or, more properly, the 
owners. For, in the case of a resulting 
trust, there is no gift and no purpose 
of charity, or public benefit of any 
kind, but simply and only of purchase, 
and private and exclusive ownership, 
which is as remote as possible from 
every feature of the present case. 

The present case seems to us, judging 
from the provisions and especially the 
prayers of the bill, to have originated 
in a misconception of the powers and 
duties of courts of equity, not very un- 
common, even among tolerably well 
instructed members of the profession, 
viz., that it is competent, by means of 
injunctions, or, at all events, by resort 
to a receivership, to operate a railway or 
a church, or almost any other organiza- 
tion, under the direction of the court, 
for an indefinite period. We know that 
this has sometimes been attempted in 
our country, and there are melancholy 
instances of operating railways for the 
period of a generation, possibly, in 
some portions of the country, by means 
of receiverships in chancery. But no- 
thing of that kind is ever attempted in 
England, or could ever be accomplished 
there. And it is done here only by an 
entire perversion of the powers, of a 
court Of equity, or else by a culpable 
neglect to terminate a temporary expedi- 



ent in the shortest possible time. The 
party aggrieved can only seek redress, 
ordinarily, from the power of the cor- 
poration or organization to which he 
has committed himself and his interests, 
and failing in that, he must be content 
to bear his burdens, and all the civil 
courts can properly do in such cases is 
to guaranty the members of churches 
and other organizations of which they 
are voluntary members a free departure, 
and that they shall not suffer any 
forcible infliction at the hands of the 
officers of such churches or societies, 
being themselves ready and willing to 
depart in peace. This is abundantly 
shown in repeated decisions in the 
English courts of equity, as well in 
the court of last resort as in all the 
subordinate tribunals : Orr v. Glasgow 
Railway, 3 Macqueen Ho. Lds. 799 ; 
S. C, 6 Jur. N. S. 877 ; Brown v. Mon- 
mouth Railway, 13 Beav. 32. . In the 
case of Adley v. The Whitstable Co., 
17 Ves. 315, 323, the Chancellor, Lord 
Eldon, examined this question very 
carefully, and came to the conclusion 
that, in some few extreme cases, it 
might become indispensable for courts 
of equity to assume the control of rail- 
ways, and other corporate organizations, 
for limited periods, by way of receiver- 
ships, in order to enforce liens or judg- 
ments, but none of the instances ad- 
duced bear the remotest analogy to the 
case under review. The subject is 
extensively examined in Davis v. Gray, 
16 Wallace 203; see also Ellis v. B., 
H. $• C. Railway, 107 Mass. 1. The 
cases are numerous and all in one 
direction, showing that courts of equity 
will not attempt to direct the internal 
management of corporations, even of a 
commercial and business character, ex- 
cept in very extreme cases. And it re- 
quires no argument to show the unrea- 
sonableness, and even absurdity, of 
asking a court of equity to assume the 
administration of the parochial depart- 
ment of the Koman church in this 



280 



HENNESSEY v. WALSH. 



country, an organization as capable of 
administering its own offices as almost 
any other in the country, and whose 
rules and discipline are as clearly de- 
fined, and uniformly administered, in 
all places, as any other, and in regard 
to which no member could ever fairly 
complain of surprise, after having been 
reared within its limits, as the petition- 
ers here seem to have been . 

The truth unquestionably is, that the 
order and discipline of this ancient 
church is somewhat at variance with the 
free spirit of the age and country, and 
■with the rationalistic tendencies of our 
Protestant faith ; and this contrast be- 
tween that stable church and the restless 
activity of the age and country, is tend- 
ing more and more, every year, to un- 
settle the quiet contentment of spirit of 
the more enterprising members of that 
venerable communion, thus begetting a 
desire in the more unquiet to grasp the 
reins away from the established hierarchy 
and drive the chariot in their own way 
and manner, not doubting, probably, to 
be able to effect vast improvements, 
much as Phseton attempted to drive the 
chariot of the Sun, to his own discom- 
fiture and the horror of the dwellers 
below. This restlessness of spirit which 
pervades all minds, more or less, in our 
widely-extended country, is nowhere 
more ardent or sincere than in the 
general desire among some of the 
Protestant sects to reform the Koman 
church. This is a very natural and, 
within proper limits, a commendable 
sentiment, to extend our own light and 
liberty to others. But the attempt to 
compass the result by appeals to the 
civil courts, is one that can never re- 
ceive the countenance of any wise and 
prudent friend of constitutional govern- 
ment. It has already received more 
countenance in our country than is en- 
tirely creditable to our courts. Thus, 
in O'Hear v. Be Goesbriand, 33 Vt. 
593, the court adopted a principle the 
full extent of which was not probably 



comprehended by them, but which, in 
fact, would have justified the inter- 
ference of the court, in the case under 
review, to the full extent it is invoked 
in the bill. The court, in the last case 
cited, utterly ignore the cardinal prin- 
ciple of all voluntary societies, that the 
members, in becoming and continuing 
such, voluntarily consent to hold all 
their rights and privileges subject to 
the rules of the organization, one of 
which in the Roman church is, that the 
priests and bishops exercise a perfectly 
despotic authority in modelling and re- 
modelling the places of public worship 
at will ; and any one who purchased a 
sitting, in a particular place in any 
Koman church edifice, must be regarded 
as virtually consenting to the rightful 
authority of the bishop to modify or 
remove such sittings at pleasure. This 
consideration, which was decisive of 
the Vermont case, and of all cases 
coming within its operation, seems to 
have been wholly overlooked or ignored 
by the Vermont court. A very similar 
spirit seems to pervade the decisions in 
some other cases where the interests of 
the Koman church have come in con- 
troversy : Minor v. The Board of Edu- 
cation, in Cincinnati, in the Superior 
Court, reported in a separate volume. 
We should be glad to believe that these 
decisions were wholly above the influ- 
ence of partisan prejudice, as much as 
we feel the decision under review to be, 
or as that of the Board of Education v. 
Minor, 23 Ohio, N. S., 2U-254, un- 
doubtedly was, where the decision below 
was reversed upon the clearest grounds. 
But there are few educated minds wholly 
incapable of wresting argument and 
reason toward the accomplishment of 
some great good, even in the seat of 
judicial administration. We almost 
unconsciously bend the arguments and 
reasons to meet our own desires. 

And there are, no doubt, a very large 
number of educated and well disposed 
persons who convince themselves, with- 
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out much careful study or reflection, 
that the provisions in our American 
Constitution, guarantying freedom of 
religion to every member of the com- 
munity, in some indefinable way or 
manner, must secure every one from all 
oppression or abuse in his own church 
or communion. But slight examina- 
tion of these provisions will convince 
all, that they were only intended to 
secure persons freedom of selection in 
regard to the church or society where 
they will exercise religious privileges, 
and to what extent they will contribute 
to its support. These provisions are all 
much the same. For instance, in New 
Hampshire, the state immediately in 
question : ' ' Every individual has a 
natural and inalienable right to worship 
God according to the dictates of his own 
conscience and reason, and no person 
shall be hurt, molested or restrained in 
his person, liberty or estate for worship- 
ping God in the manner and reason 
most agreeable to the dictates of his 
own conscience." In Massachusetts : 
" No subject shall be hurt, molested or 
restrained in his person, liberty or es- 
tate, for worshipping God in the manner 
most agreeable to his conscience." 
New York : "The free exercise and en- 
joyment of religious profession and 
worship, without discrimination or pre- 
ference, shall forever be allowed in 
this state to all mankind." Pennsyl- 
vania : "All men have a natural and 
indefeasible right to worship Almighty 
God according to the dictates of their 
own consciences." Ohio has it in 
almost the precise words of Pennsyl- 
vania. In short, the substantial import 
is the same in all the states. It amounts 
to a declaration against any established 
church or state religion, and there is no 
implication or hint that the legislatures 
or the courts are to bo charged with 
any supervision of the ecclesiastical ad- 
ministration in particular churches, in 
order to secure this liberty of con- 
science. These constitutional declara- 
Vol. XXIV.— 36 



tions seem rather to prohibit than en- 
courage any judicial interferences with 
the internal economy of the churches, 
since that could not be done without 
abridging the liberty of the majority of 
the members who did not complain. 
That is sufficiently secured by the right 
to elect and change one's own church 
relations at will. And we trust the 
time is fast coming in this country when 
no one will attempt to invoke the aid 
of the arm of the civil law, in any 
form, either to promote or hinder any 
religious denomination in the perfect 
freedom of its action. We hail the 
present decision as an advance, in very 
temperate measure, in the right direc- 
tion. 

We have said nothing of one com- 
plaint in the bill, t. e., that of the priest 
scolding or cursing the members for 
assumed defection of duty, for there 
was no proof upon this point. But if 
there had been, it is nothing for which 
the courts could give redress, unless it 
amounted to slander. And to have that 
effect, it must appear, not only that the 
charges were false, but also malicious, 
and that the priest used the shield of his 
office for the mere purpose of wanton 
defamation. And although it is very 
common for all ministers, Protestant as 
well as Roman, to admonish their hear- 
ers, in no very moderate terms, of their 
shortcomings in duty, it is presumed few 
cases will occur where it amounts to 
slander, as defined above. In the ma- 
jority of cases, it will, no doubt, be 
found that the reproof was founded in 
truth and justice. We have not adverted 
either to the fact that the New Hamp- 
shire Constitution, in terms, requires 
that "the governor, councillors, sena- 
tors and representatives must be of the 
Protestant religion," and that the courts 
have construed this to be a "positive 
test," and "not merely the negative 
qualification of not being a Roman 
Catholic :" Bale v. Everett, 53 N. H. 9. 
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We cannot see that this had any par- 28 Mich. 261, adopt the view of non- 

ticular bearing upon the question before interference with the internal adminis- 

the court. It would rather lead us to ex- tration of voluntary societies, and, as 

pect hard measure for Roman Catholics before suggested, we trust it is fast 

in that state, and may thus, in a measure, becoming the general sentiment of the 

explain why such a suit should have country. All that our people require in 

been instituted, and why many persons sucn matters is proper instruction and 

there seriously expected its success. t0 b e fairly dealt with. The mass of 

And it may rather tend to increase our tne peo ple are always prompt to accept 

admiration of the better spirit prevail- t jj 6 trutB( jf taey on i y k now w hat it is. 

ing in the courts of that state. The I. F. R, 
court, in People v. St. George's Society, 



Supreme Court of Rhode Inland. 

JOHN H. WATSON v. BENJAMIN TRIPP, Treasurer of the Citt op 

Providence. 

Tax-payers are disqualified at common law for jurors in actions against the mu- 
nicipality. 

The charter of a company operating cars drawn by horse power upon tracks 
laid in the streets of a city provided that said corporation should keep in repair 
such portions of the streets as should be occupied by their tracks, and should be 
liable for any loss or injury that any person shall sustain by reason of any care- 
lessness, neglect or misconduct of its agents and servants, in the management, 
construction or use of said tracks or streets ; and in case any damage shall be 
recovered against said towns or the said city, by reason of any such misconduct, 
defect or want of repairs, said corporation shall be liable to pay to such towns and 
city respectively, any sum thus recovered against them, together with all costs and 
reasonable expenditures incurred by them respectively, in the defence of any such 
suit or suits in which recovery may be had ; and said corporation shall not encum- 
ber any portion of the streets or highways not occupied by said tracks. In an 
action against the city to recover damages for injuries caused by a defective high- 
way, which was made unsafe by work done by the railroad company on its track : 
Held, that the city was liable for neglecting to keep its streets safe and convenient 
for public travel ; that the duty, resting upon a town or city, to keep its highways 
safe and convenient, is a public duty, and that it has no power, unless authorized 
by statute, to divest itself, either by contract or ordinance, of its capacity to dis- 
charge this duty. 

Semble, that the liability of the railroad company, as above stated, is a matter 
which may be considered by the jury in determining whether or not the city has 
been guilty of any culpable neglect or want of reasonable care. 

This was a motion for the new trial of an -action in which the 
plaintiff recovered a verdict for damages against the city of Provi- 
dence, for the alleged neglect of the city to keep one of its streets 
safe for public travel. 



